INTRODUCTION
In 2011, the Department of Education, Office of Civil Rights (OCR) responded to what many viewed as a crisis situation. A 2007 study had found that one in five women were victims of completed or attempted sexual assault while in college. 1 Making matters worse, universities seemed either unable or unwilling to do anything about it. The problem was not just an inability to prevent sexual assault, but the way universities responded once it happened. Women complained that their allegations were not taken seriously, and even if someone was found responsible, the punishment was inadequate. One high-profile case involved two students at the University of Colorado who sued after they reported being repeatedly raped by football recruits. The case was settled out of court for $2.85 million. 2 * Associate Professor, University of Miami School of Law. B.A., Haverford College; J.D., Stanford Law School; Ph.D., University of California, Berkeley. I am especially grateful to Michael Froomkin for his admirable patience in helping me work through the administrative law portion of this piece. I am also indebted to Gabriel (Jack) Chin, Donna Coker, Charlton Copeland, Osamudia James, Olatunde Johnson, Steve Schnably, Scott Sundby, and Bob Weisberg for their insightful comments and criticisms. I would also like to thank the participants at the 2016 University of Kansas Law Review Symposium and the 2015 New Voices in Legal Theory Roundtable for their helpful feedback. Finally, I would like to thank the editors at the University of Kansas Law Review (especially Abby Hall) for their careful editing.
1. See CHRISTOPHER P. KREBS ET AL., THE CAMPUS SEXUAL ASSAULT (CSA) STUDY: FINAL REPORT xiii (Oct. 2007), https://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf. Subsequent studies have found both higher and significantly lower levels of rape and sexual assault. See DAVID CAN-TOR, ET AL., REPORT ON THE AAU CAMPUS CLIMATE SURVEY ON SEXUAL ASSAULT AND MISCON-DUCT, xiv (Sept. 21, 2015) (finding 33.1% of college senior women reported being the victim of nonconsensual sexual touching at least once). But see SOFI SINOZICH & LYNN LANGTON, U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, SPECIAL REPORT: RAPE AND SEXUAL ASSAULT VICTIMIZATION AMONG COLLEGE AGE FEMALES, 1995-2013 4 (Jill Thomas & Lynne McConnell, eds., 2014) (finding the rate of rape and sexual assault for female college students was 6.1 per 1000).
2. Allison Sherry, CU Settles Case Stemming from Recruit Scandal, DENVER POST (Dec. 6, 2007, 1:00 AM), http://www.denverpost.com/ci_7645722. In 2011, OCR issued its Dear Colleague Letter (DCL), in which it called the statistics on sexual violence "deeply troubling and a call to action for the nation." 3 OCR reminded universities that sexual violence constitutes a form of discrimination under Title IX. 4 It told universities that in order to be in compliance, they had to change disciplinary proceedings to more effectively hold rapists accountable. 5 In no uncertain terms, OCR told universities that they had to reduce the standard of proof in disciplinary proceedings to a preponderance of the evidence, and it strongly discouraged them from allowing the parties to directly question one another. 6 It also told universities that they should not allow the respondent to review the complainant's statement unless she was able to review his. 7 OCR threatened to withhold federal funding to universities that did not adequately respond, 8 and it later published a list that continues to grow of those under investigation. 9 OCR has found that a number of schools were in violation of Title IX, including Princeton University 10 and Harvard Law School. 11 These schools have since reached settlements with OCR, in which they agreed to change the way they handle sexual assault so as to meet the protocol set forth in the DCL. 12 Some applaud OCR's efforts, 13 but others contend that universities have gone too far in sacrificing the rights of the accused. 14 (Nov. 5, 2014) , http://www.ed.gov/news/press-releases/princeton-university-foundviolation-title-ix-reaches-agreement-us-education-department-address-prevent-sexual-assault-andharassment-students [hereinafter Princeton Violation].
11. Press Office, Harvard Law School Found in Violation of Title IX, Agrees to Remedy Sexual Harassment, Including Sexual Assault of Students, U.S. DEP'T OF EDUC. (Dec. 30, 2014), http://www.ed.gov/news/press-releases/harvard-law-school-found-violation-title-ix-agrees-remedysexual-harassment-including-sexual-assault-students [ the law faculty at both Harvard 15 and the University of Pennsylvania 16 have publicly called for greater procedural rights for the accused, and a Senior Fellow at Stanford University's Hoover Institute has decried OCR's Dear Colleague Letter for "institutionalizing a presumption of guilt in sexual assault cases." 17 The popular press has also started to call attention to the experiences of men who say their universities never gave them a meaningful chance to defend themselves before finding them responsible for rape and expelling them. 18 More importantly, Congress and the courts are starting to take notice of the impact the DCL has had on college campuses. On January 7, 2016, in a move that may signal the demise of the DCL in a Republican controlled Congress, Senator James Lankford, Chairman of the Subcommittee on Regulatory Affairs and Federal Management, U.S. Senate Committee on Government Affairs and Homeland Security, wrote a letter to the Acting Secretary for the Department of Education demanding that DOE provide statutory authority for the DCL. 19 Although Catherine E. Lhamon, the Assistant Secretary for Civil Rights, wrote a response, 20 Lankford was not satisfied: I again call on you to personally clarify that these policies are not required by Title IX, but reflect only one of various ways schools may choose to develop and implement policies for the prevention and remedy of sexual harassment and sexual violence that best meet the needs of their students and are compliant with federal law. I further ask that you immediately rein in the regulatory abuses within the Department of Education and take measures to ensure that all existing and future guidance documents issued by your agency are clearly and firmly rooted in statutory authority. 21 Even if Congress does not pass legislation that specifically strikes down the DCL, courts across the country have been finding that current protections violate procedural due process. 22 For example, in July 2015 a judge ordered the University of California, San Diego to reverse the suspension of a male student because the disciplinary proceedings violated his due process rights, 23 and nine months later, a different judge overturned the suspension of a University of Southern California student on the ground that he was denied a fair hearing and the substantive evidence did not support the Appeal Panel's findings. 24 On March 31, 2016, the Massachusetts District Court ruled in favor of a Brandeis University student who had been found responsible for "serious sexual transgressions." 25 The court wrote, "Brandeis appears to have substantially impaired, if not eliminated, an accused student's right to a fair and impartial process." 26 The court was particularly troubled by the deprivation of the 20 right to cross-examine 27 as well as the lack of notice about the underlying allegations. 28 This Article contends that although well intentioned, the mandates of the DCL are not the best way to handle campus sexual assault. Universities should have a number of different options available, from restorative justice processes to a full-blown adjudicatory hearing. When suspension or expulsion may result, the respondent should have the right to an adjudicatory hearing with robust procedural rights. More controversially, this Article argues that despite the DCL, universities are legally entitled to make these changes.
This Article begins by situating university disciplinary proceedings legally and historically. It then turns to the DCL. It discusses whether OCR violated the Administrative Procedure Act (APA) by not going through notice and comment. After determining that the DCL is procedurally invalid, the Article discusses how universities can and should handle these cases while still remaining in compliance with Title IX. The Article concludes by acknowledging that even if schools would be allowed to make these changes they are unlikely to do so because of the considerable social (and indirect economic costs) in challenging the Department of Education.
I. BACKGROUND
1964 marked a watershed moment for equality in the United States. On July 2 of that year, President Lyndon B. Johnson signed the 1964 Civil Rights Act into law. 29 Although much of the Act was aimed at preventing discrimination on the basis of race, color, religion, or national origin, 30 Title VII-which banned workplace discrimination-specifi-27. Id. at *34-35 ("While protection of victims of sexual assault from unnecessary harassment is a laudable goal, the elimination of such a basic protection for the rights of the accused raises profound concerns. . . . Here, there were essentially no third-party witnesses to any of the events in question, and there does not appear to have been any contemporary corroborating evidence. The entire investigation thus turned on the credibility of the accuser and the accused. Under the circumstances, the lack of an opportunity for cross-examination may have had a very substantial effect on the fairness of the proceeding.").
28 cally included sex as a protected class. 31 Eight years later, Congress extended the protection against sex discrimination to the classroom with Title IX. 32 Enacted as part of the Educational Amendments of 1972, Title IX barred sex discrimination in any education program or activity receiving federal financial assistance. 33 Although there were exceptions, such as for fraternities, any institution that violated Title IX could lose federal funding. 34 At first, Title IX was interpreted narrowly. 35 In Grove City College v. Bell, the Supreme Court held that Title IX did not apply to an entire institution but just to the particular program receiving federal assistance. 36 Thus in Grove, the Court found that the receipt of federal tuition grants by students did not trigger Title IX coverage across the entire institution-but just of the school's financial aid program. 37 Congress responded by enacting the Civil Rights Restoration Act of 1987 to clarify the "broad application of title IX." 38 It explicitly extended Title IX "to all of the operation[s] of . . . a college, university, or other postsecondary institution, or a public system of higher education . . . any part of which is extended Federal financial assistance." 39 It took a while for courts to agree that Title IX extended to peer sexual harassment. In 1996, the Fifth Circuit affirmed summary judgment in favor of the school district on the ground that Title IX did not impose liability for peer sexual harassment because it only covered acts perpetrated by recipients of federal grants. 40 One year later, the Eleventh Circuit held that Title IX only applied to sexual harassment perpetrated by employees and not by students. 41 Education, the Supreme Court answered the question definitively, holding that Title IX did apply to peer-on-peer sexual harassment. 42 In an opinion authored by Justice Kennedy, the Court wrote: "Having previously held that such harassment is 'discrimination' in the school context under Title IX, this court is constrained to conclude that student-onstudent sexual harassment, if sufficiently severe, can likewise rise to the level of discrimination actionable under the statute." 43 The Court determined further that a school could be held liable for monetary damages in a private lawsuit if one student sexually harasses another in the school's program. 44 To prevail, the complainant had to meet the conditions of notice and indifference set forth in Gebser v. Lago Vista Independent School District. 45 Gebser had relied on OCR's 1997 "Policy Guidance" in arguing that the school district should be liable when "a teacher is 'aided in carrying out the sexual harassment of students by his or her position of authority with the institution,' irrespective of whether school district officials had any knowledge of the harassment and irrespective of their response upon becoming aware." 46 The Court found that OCR's standard was not sufficiently demanding. "[W]e will not hold a school district liable in damages under Title IX for a teacher's sexual harassment of a student absent actual notice and deliberate indifference." 47 Instead, the Court held that the plaintiff had to prove that "an official who at a minimum has authority to address the alleged discrimination and to institute corrective measures on the recipient's behalf has actual knowledge of discrimination in the recipient's programs" and "refuses to take action to bring the recipient into compliance." 48 These rulings were significant because they extended the federal government's power to police colleges and universities. As long as a school received federal funding, the institution was required to comply 
A. Department of Education, Office of Civil Rights
Congress explicitly left enforcement of Title IX in the hands of the departments and agencies that allocated federal funds to education programs and/or activities. These agencies were "authorized and directed" to effectuate the prohibition against sexual discrimination. 51 They were supposed to do so "by issuing rules, regulations, or orders of general applicability." 52 Compliance with these rules could be achieved "(1) by the termination of or refusal to grant or to continue assistance under such program or activity . . . or (2) by any other means authorized by law." 53 OCR has published three guides to how schools should adjudicate sexual cases. harassment. 54 Before drafting the document, OCR met with representatives from interested parties, including students, teachers, school administrators and researchers. 55 It also twice publicly requested comments. 56 In the 1997 guide, OCR enumerated certain factors that grievance procedures should contain in order to be in compliance with Title IX. They included provisions providing for notice to students and other interested parties, such as "(a)dequate, reliable and impartial investigation of complaints, including the opportunity to present witnesses and other evidence"; "designated and reasonably prompt time frames for the major stages of the complaint process"; notice of the outcome to the parties; and "an assurance that the school will take steps to prevent reoccurrence of any harassment and to correct its discriminatory effects on the complainant and others, if appropriate." 57 OCR did not require that schools create a separate policy to deal with sexual harassment but instead explicitly permitted schools to use a general student disciplinary procedure. 58 The 1997 Guide also discussed the due process rights of the accused. OCR wrote "[t]he rights established under Title IX must be interpreted consistently with any federally guaranteed rights involved in a complaint proceeding." 59 In addition to constitutional rights, OCR recognized that there could be additional rights created by state law, institutional regulations and policies as well as collective bargaining. 60 OCR emphasized that respecting the procedural rights of both parties was an important part of a just outcome. "Indeed, procedures that ensure the Title IX rights of the complainant while at the same time according due process to both parties involved will lead to sound and supportable decisions. Schools should ensure that steps to accord due process rights do not restrict or unnecessarily delay the protections provided by Title IX to the complainant." 61 As mentioned earlier, in Gebser v. Lago Vista Independent School 62 Gebser contended that the standard should be that set forth in the 1997 Policy Guidance, 63 which allowed liability "for even one instance of quid pro quo harassment by a school employee in a position of authority, such as a teacher or administrator, whether or not it knew, should have known, or approved of the harassment at issue." 64 Gebser argued that the Policy Guidance was entitled to "considerable weight" and was "reasonable and fully consistent with the language and the purpose of the statute." 65 64. See OCR 1997, supra note 54 ("A school's liability for sexual harassment by its employees is determined by application of agency principles, i.e., by principles governing the delegation of authority to or authorization of another person to act on one's behalf. Accordingly, a school will always be liable for even one instance of quid pro quo harassment by a school employee in a position of authority, such as a teacher or administrator, whether or not it knew, should have known, or approved of the harassment at issue.").
65. Brief for Petitioner at 60-61, Gebser v. Lago Vista Indep. Sch. Dist., 118 S. Ct. 1989 (1998) (No. 96-1866), 1998 WL 19745 ("The Court has 'long recognized that considerable weight should be accorded to an executive department's construction of a statutory scheme it is entrusted to administer.' Moreover, as we have explained, the OCR's interpretation of Title IX and the scope of school district liability, and particularly its imposition of liability for the acts of those who are aided in carrying out harassment by the authority granted over students, is reasonable and fully consistent with the language and the purpose of the statute." (internal citations omitted)).
66. Gebser, 524 U.S. at 285 ("[W]e conclude that it would 'frustrate the purposes' of Title IX to permit a damages recovery against a school district for a teacher's sexual harassment of a student based on principles of respondeat superior or constructive notice, i.e., without actual notice to a school district official."). 67. Id. at 290-91 ("We think, moreover, that the response must amount to deliberate indifference to discrimination. The administrative enforcement scheme presupposes that an official who is advised of a Title IX violation refuses to take action to bring the recipient into compliance. The premise, in other words, is an official decision by the recipient not to remedy the violation. That framework finds a rough parallel in the standard of deliberate indifference. Under a lower standard, there would be a risk that the recipient would be liable in damages not for its own official decision but instead for its employees' independent actions.").
68. U.S. Department of Education, Office for Civil Rights, Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students or Third Parties, U.S. DEP'T OF Guide went through notice and comment. 69 Although the Supreme Court had rejected the standard of liability advocated by OCR for liability in private lawsuits, OCR emphasized that it still had the power to "'promulgate and enforce requirements that effectuate [Title IX's] nondiscrimination mandate,' even in circumstances that would not give rise to a claim for money damages." 70 As compared with the 1997 Guide, the biggest change to the 2001's section on adjudication of sexual harassment complaints had to do with its increased emphasis on the rights of the accused. The 2001 Guide now had a section entitled, "Due Process Rights of the Accused." 71 In addition to being slightly reorganized, this newly appointed section told schools "the Family Rights and Privacy Act (FERPA) does not override federally protected due process rights of persons accused of sexual harassment." 72 It concluded by saying: "Schools should be aware of these rights and their legal responsibilities to individuals accused of harassment." 73
2011 Dear Colleague Letter
In 2011, OCR issued the Dear Colleague Letter (DCL), which it deemed to be a "significant policy document," 74 i.e. disclaiming any status as an independent legislative rule. OCR contended that the DCL "does not add requirements to applicable law, but provides information and examples to inform recipients about how OCR evaluates whether covered entities are complying with their legal obligation." 75 Unlike the 1997 and 2001 Guide, OCR did not post a formal notice requesting feedback on the proposed changes. Many university officials responsible for enforcing Title IX have voiced frustration with OCR for not requesting input. As a university administrator at a state flagship university stated, "I'm not sure if all of the mandates have been thought through for all universities in all universities' context, it feels like stuff is missing or there would have been benefit to talking to campus administrators who are already doing this." 76 OCR laid out a number of recommendations and requirements in the DCL, which will be discussed at length below. Three modifications to the disciplinary proceedings, however, are of particular note: (1) OCR strongly discouraged schools from allowing the parties to directly question one another; 77 (2) OCR told schools that they "should not allow the alleged perpetrator to review the complainant's statement without also allowing the complainant to review the alleged perpetrator's statement"; 78 and (3) OCR required schools to set the standard of proof at preponderance of the evidence rather than clear and convincing evidence that some schools had been using.
B. Enforcement
The Department of Education (DOE) is currently investigating 241 post-secondary institutions regarding the way they handle sexual violence. 79 Although a university has never lost federal funding for violating Title IX, 80 DOE seems to be taking a more aggressive stance. As mentioned earlier, OCR has found a number of schools to be in violation of Title IX, including Princeton 81 and Harvard Law School. 82 These schools have since reached settlements with OCR in which they agreed to change the way they handle sexual assault so as to meet the protocol set forth in the DCL. 83 On May 1, 2014, DOE released a list of forty-four colleges and universities under investigation 84 and the list continues to grow. This infor-76. Telephone Interview with an administrator at a flagship state university (Nov. 14, 2014). This person was willing to be quoted on the record, but anonymously. press-releases/us-department-education-releases-list-higher-education-mation was released even though the Equal Employment Opportunity Commission (EEOC) is statutorily barred from releasing the names of those under investigation in Title VII cases, 85 and "(a)ny person who makes public information in violation of this subsection shall be fined not more than $1,000 or imprisoned for not more than one year, or both." 86 Similarly, the Department of Justice has an explicit policy against releasing information on current investigations except in unusual circumstances. 87 The reason for this non-disclosure policy is in part because "Justice Department guidelines, rules of professional conduct, and rules of court, as well as considerations of fairness to defendants, require that we not make comments that could prejudice a defendant's right to a fair trial." 88 Even if universities don't take the threat of losing federal funding seriously, such public shaming may have an effect. Two recent news articles have discussed how universities under suspicion for violating Title IX are receiving fewer applications from prospective students and fewer donations from alumnae. 89
II. IS THE DEAR COLLEAGUE LETTER PROCEDURALLY VALID?
Determining whether universities must comply with the Dear Colleague Letter requires figuring out whether it is legally valid. That hinges on whether it is a legislative rule, an interpretive rule or merely some form of guidance document. OCR claims that the DCL is a "significant guidance document," but courts have sometimes held that a guidance document can contain interpretive rules. 90 In either case, so long as the DCL does not contain matters that can only be promulgated via a legislative rule, 91 91. The APA allows an agency to issue some binding legislative rules without going through notice and comment (including for good cause), but the agency must assert any such exception. 5 mal rulemaking's notice and comment. 92 If the DCL is actually a legislative rule, however, then it will be procedurally invalid for not having gone through the required rule making process. 93
A. Distinguishing Between Legislative and Non-Legislative Rules
The Department of Education has been "authorized and directed" to enforce Title IX by issuing legislative rules. 94 If substantively valid, legislative rules have "the force and effect of a statute on all those who are subject to [them] . . . [and they] bind[] the agency, private parties, and the courts, and may preempt state statutes." 95 Interpretive rules, on the other hand, can be used to signal how an agency will interpret a rule, but they do not bind agencies or the public. 96 Agencies are also allowed to issue guidance documents-a broad category of non-legislative rules, which includes "interpretive memoranda, policy statements, guidances, manuals, circulars, memoranda, bulletins, advisories, and the like." 97 There is also a subset of guidance documents called "significant guidance documents," which is what the DCL purports to be. 98 Because legislative rules are legally binding, the Administrative Procedure Act (APA) requires that they be promulgated in a way that allows for public input and participation. That means they must be created 98. Dear Colleague Letter, supra note 3 at 1 n.1. The Office of Management and Budget (OMB) has defined a significant guidance document as a guidance document which: may reasonably be anticipated to: (i) Lead to an annual effect on the economy of $100 million or more or adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities; or (ii) Create a serious inconsistency or otherwise interfere with an action taken or planned by another agency; or (iii) Materially alter the budgetary impact of entitlements, grants, user fees, or loan programs or the rights and obligations of recipients thereof; or (iv) Raise novel legal or policy issues arising out of legal mandates, the President's priorities, or the principles set forth in Executive Order 12866, as further amended. Final Bulletin, supra note 97, at 3434. through formal rule making 99 or by informal rule making, also known as notice-and-comment. 100 Interpretive rules and guidance documents, on the other hand, do not have the force of law, and so they do not have to comply with these requirements. 101 Because significant guidance documents have a greater impact than usual guidance documents, The Office of Management and Budget (OMB) requires that they pass through additional procedural hoops. "Not later than 180 days from the publication of this Bulletin, each agency shall establish and clearly advertise on its Web site a means for the public to submit electronically comments on significant guidance documents, and to request electronically that significant guidance documents be issued, reconsidered, modified or rescinded." 102 Congress, 103 courts, 104 commentators, 105 and even the White House 106 have been concerned that agencies abuse guidance documents by promulgating new laws without going through notice and comment. In 2007, The phenomenon we see in this case is familiar. Congress passes a broadly worded statute. The agency follows with regulations containing broad language, openended phrases, ambiguous standards and the like. Then as years pass, the agency issues circulars or guidance or memoranda, explaining, interpreting, defining and often expanding the commands in regulations. One guidance document may yield another and then another and so on. Several words in a regulation may spawn hundreds of pages of text as the agency offers more and more detail regarding what its regulations demand of regulated entities. Law is made, without notice and comment, without public participation, and without publication in the the Bush White House issued a Bulletin on Good Guidance Practices in an attempt to reign in these undemocratic processes. 107 Still, the problem remains. Part of the reason why agencies are able to abuse guidance documents is that it is difficult to distinguish between legislative and non-legislative rules. David Franklin has called creating a workable distinction between the two perhaps the most "vexing conundrum in the field of administrative law" 108 -no surprise considering that courts have said the distinction is "fuzzy" 109 and "enshrouded in considerable smog." 110 As mentioned above, OCR termed the DCL a "significant guidance document" 111 and did not promulgate it through formal rule making or notice and comment. The test for whether the DCL is a legislative rule and thus should have gone through the APA's required rulemaking processes is whether it has a "legally binding" effect. 112
B. Did the DCL Effectively Amend a Prior Legislative Rule?
In American Mining Congress v. United States Department of Labor, 113 the D.C. Circuit set out a "particularly influential" 114 formulation of the legal effect test. Determining whether a "purported interpretive rule" has legal effect can be "best ascertained by asking (1) 'where, in the absence of a legislative rule by the agency, the legislative basis for 107. See id. 108. David L. Franklin, Legislative Rules, Nonlegislative Rules, and the Perils of the Short Cut, 120 YALE L.J. 276, 278 (2010) . Franklin suggested what he called the "short cut" test as a way of simplifying the distinction between legislative and interpretive rules. If a rule goes through notice and comment it is legislative; if it does not, then it is interpretive. Id. at 279. Under that test, the DCL would be a non-legislative rule because it did not go through notice and comment. Since nonlegislative rules do not need to go through notice and comment, the DCL would be procedurally valid. Id. Despite the beguiling simplicity of the short cut test, which would "economize on judicial decision costs by eliminating at one stroke the need for courts to divine the intrinsic nature or purpose of any challenged rule or to develop any elaborate test for distinguishing between legislative and nonlegislative rules," Franklin acknowledged that no courts have adopted it. Id agency enforcement would be inadequate"; 115 (2) whether the agency has published the rule in the Code of Federal Regulations; 116 or (3) whether the rule effectively amends a prior legislative rule. 117 If the answer to any of these questions is "yes," we have a legislative and not an interpretive rule. The last factor has been seen as the most important. 118 The D.C. Circuit Court of Appeals has used all or part of this same test to determine if each of the following were legislative rules: a Federal Aviation Association internal guidance document, 119 an EPA Guidance Document, 120 and Training and Employment Guidance Letters issued by the Department of Labor. 121 In other words, if the 2001 Guidance Document is legislative and the DCL effectively amended it, then it is a legislative rule and not an interpretative rule, a policy document, or a guidance document. If it is a legislative rule, the DCL will be invalid.
Is the 2001 Guidance Document a Legislative Rule?
Deciding whether the DCL amends a legislative rule requires first determining whether the 2001 Guidance Document, which the DCL amends and sometimes replaces, is itself a legislative rule. In issuing the 2001 Guidance Document, OCR explicitly invoked its general authority, 122 and it used mandatory language. 123 Although the agency did not actually claim it was engaged in rule making in 2001, it complied with all the requirements for rule making and probably needed to do so to make some of the pronouncements in that document legally valid.
The 2001 Guidance Document was issued in order to revise the 1997 Guidance Document in light of two Supreme Court decisions. 124 Although the legal status of the 1997 Guidance could be debated, a strong argument exists that it was in fact what it proclaimed to be. On the one hand, OCR complied with the requirements for rule making, 125 1997 policy Guidance was published in the Federal Register. 126 On the other hand, unlike the 2001 Guidance Document and the DCL, OCR did not specifically invoke its authority to issue the 1997 Guidance Document. Nor did it use the kind of mandatory language that appeared in both the 2001 Guidance Document and the DCL. Additionally, in its amicus brief in Gebser, OCR explicitly referred to the 1997 Guidance Document as guidance and not a legislative rule. 127 The 2001 Guidance Document was also published in the Federal Register, 128 and OCR complied with the requirements for informal rule making by going through notice and comment. 129 Unlike the 1997 Guidance, the 2001 Guidance Document contained the kind of mandatory language associated with legislative rules. For instance, it said, "Regardless of whether the student who was harassed, or his or her parent, decides to file a formal complaint or otherwise request action on the student's behalf . . . the school must promptly investigate to determine what occurred and then take appropriate steps to resolve the situation." 130 In contrast, the 1997 Guidance Document stated, "Once a school has notice of possible sexual harassment of students . . . it should take immediate and appropriate steps to investigate or otherwise determine what occurred and take steps reasonably calculated to end any harassment, eliminate a hostile environment if one has been created, and prevent harassment from occurring again." 131 In light of the way that the 2001 Guidance Document was promulgated, the fact that OCR explicitly invoked its general legislative authority, and the fact that on at least one occasion it used mandatory language, there is a strong argument that it is a legislative rule. 126 where the sexual harassment had occurred before issuance of the guidance. The court thereby mistakenly treated the guidance as legislative in nature-i.e., as prescribing new norms of conduct, rather than as an interpretation of an unchanged statutory provision." (citations omitted)) (Rosa H. refers to Rosa H. v. San Elizario Independent School District, 106 F.3d 648 (5th Cir. 1997)).
128. OCR 1997, supra note 54, at 12034. 129. OCR 2001, supra note 68, at 2 ("The guidance was the product of extensive consultation with interested parties, including students, teachers, school administrators, and researchers. We also made the document available for public comment.").
130. OCR 2001, supra note 68, at 15 (emphasis added). 131. OCR 1997, supra note 54, at 12042 (emphasis added).
Did the DCL Effectively Amend the 2001 Guidance Document?
If the 2001 Guidance Document was a legislative rule, the key question is whether the DCL "effectively amended" it. Changes were made in a number of areas, including how schools should handle police investigations, what the standard of proof should be, requirements regarding witnesses, the provision of information, lawyers, the right to appeal, how notice should be provided, protocol for handling retaliation, mandates for providing remedies, and how OCR would enforce compliance. Note that even if the 2001 Guidance Document was not a legislative rule, the test from American Mining Congress will still be used to see if the DCL is invalid on its own for having legal effect. 132
a. Grievance Procedures
The 2001 Guidance Document explicitly tells schools they are allowed to use informal mechanisms for resolving sexual harassment, as long as both parties agree. Later, it tells schools that mediation is inappropriate for sexual assault, even if parties would participate voluntarily:
Grievance procedures may include informal mechanisms for resolving sexual harassment complaints to be used if the parties agree to do so. . . . In some cases, such as alleged sexual assaults, mediation will not be appropriate even on a voluntary basis. 133 The DCL, however, limits the use of voluntary mechanisms to only some types of sexual harassment. The DCL also states that mediation is inappropriate in cases of sexual assault:
Grievance procedures generally may include voluntary informal mechanisms (e.g., mediation) for resolving some types of sexual harassment complaints. . . . [I]n cases involving allegations of sexual assault, mediation is not appropriate even on a voluntary basis. 134 The difference between the 2001 Guidance and the DCL is subtle but significant. Although the 2001 Guidance Document limits the use of mediation, it does not limit the use of other types of informal mechanisms. The DCL on the other hand seems to equate all informal mechanisms with mediation and limits their use. That means that a school 132 . See text infra Part II.C. 133. OCR 2001, supra note 68, at 21. 134. Dear Colleague Letter, supra note 3, at 8. would have been able to implement restorative justice processes under the 2001 Guidance but probably not under the DCL.
b. Police Investigation
The 2001 Guidance Document had discussed how schools should handle an ongoing police investigation regarding the underlying harassment. Although it reminded schools that they had an obligation to respond promptly and effectively on their own regardless of whether there was an ongoing police investigation, it did not provide specifics about what they should do. The 2001 Guidance stated:
In some instances, a complainant may allege harassing conduct that constitutes both sex discrimination and possible criminal conduct. Police investigations or reports may be useful in terms of fact gathering. However, because legal standards for criminal investigations are different, police investigations or reports may not be determinative of whether harassment occurred under Title IX and do not relieve the school of its duty to respond promptly and effectively. 135 The DCL, in contrast, provides much more elaborate instructions for what schools should do when there is a concurrent police investigation. As is evident from the text below, there is no flexibility in these instructions. OCR is telling schools what they must do to comply with their obligations under Title IX: Schools should not wait for the conclusion of a criminal investigation or criminal proceedings to begin their own Title IX investigation and, if needed, must take immediate steps to protect the student in the educational setting. For example a school should not delay conducting its own investigation or taking steps to protect the complainant because it wants to see whether the alleged perpetrator will be found guilty of a crime. Any agreement or Memorandum of Understanding (MOU) with a local police department must allow the school to meet its Title IX obligation to resolve complaints promptly and equitably. Although a school may need to delay temporarily the fact-finding portion of a Title IX investigation while the police are gathering evidence, once notified that the police department has completed its gathering of evidence (not the ultimate outcome of the investigation or the filing of any charges), the school must promptly resume and complete its fact-finding for the Title IX investigation. Moreover, nothing in an MOU or the criminal investigation itself should prevent a school from notifying complainants of their Title XI rights and the school's grievance procedures, or from taking interim steps to ensure the 135. OCR 2001, supra note 68, at 21. safety and well-being of the complainant and the school community while the law enforcement agency's fact-gathering is in process. OCR also recommends that a school's MOU include clear policies on when a school will refer a matter to local law enforcement. 136 The difference between the 2001 Guidance and the DCL is striking. The 2001 Guidance provided almost no direction regarding how schools should handle police investigations except to say that a police investigation may not be determinative of whether there was a Title IX violation and that schools still had an obligation to respond promptly and effectively. The DCL in contrast tells schools that they must not wait for an investigation to end but must take immediate steps to protect the complainant. It dictates the relationship between schools and the police, telling schools that any formal understanding between the police and schools must allow the schools to meet their Title IX obligation of prompt investigation. It then tells schools that even if they have to wait for the police to finish their investigation that they must promptly resume after the police fact-finding portion is done. In effect, DOE is telling schools what they must do without knowing the needs of law enforcement or the local prosecutor's office. One can imagine a university being placed in a difficult situation because law enforcement requests more time to investigate a case beyond the initial fact finding portion and believes that the school's investigation might impair their investigation but the school is left with no choice but to disregard law enforcement or face sanction from DOE.
c. The Standard of Proof
The 2001 Guidance Document contained a section on "Prompt and Equitable Grievance Procedures." 137 It specifically told schools that they did not need to set up separate grievance procedures for handling sexual harassment cases. 138 It did "identif[y] a number of elements in evaluating whether a school's grievance procedures were prompt and equitable." 139 These included notice, "[a]dequate, reliable, and impartial investigation of complaints, including the opportunity to present witnesses and other evidence" and "[d]esignated and reasonably prompt timeframes for 136. Dear Colleague Letter, supra note 3, at 10 (emphasis added the major stages of the complaint process." 140 At no point did it tell schools that the standard of proof needed to be set at a certain level.
The DCL, in contrast, tells schools in unequivocal terms that the standard of proof must be set at preponderance of the evidence. It states, "in order for a school's grievance procedures to be consistent with Title IX standards, the school must use a preponderance of the evidence standard." 141 It also specifically acknowledges that in setting the standard of proof at preponderance, it will be forcing some schools to change their existing standard of proof. "The 'clear and convincing' standard . . . currently used by some schools, is a higher standard of proof. Grievance procedures that use this higher standard are inconsistent with the standard of proof established for violations of the civil rights laws, and are thus not equitable under Title IX." 142 d. Witnesses and Information
As mentioned above, the 2001 Guidance document identified a number of elements that the DOE looked for in evaluating whether the school's grievance procedures were prompt and equitable. Among others, it told schools that there must be "[a]dequate, reliable, and impartial investigation of complaints, including the opportunity to present witnesses and other evidence." 143 The DCL, in contrast sets out new rules for how schools should institute this element. It states, "[t]hroughout a school's Title IX investigation, including at any hearing, the parties must have an equal opportunity to present witnesses and other evidence. The complainant and the alleged perpetrator must be afforded similar and timely access to any information that will be used at the hearing." 144 The DCL changed the student disciplinary procedure in fundamental ways. A school might have concluded that since the accused faces disciplinary sanction that it is he who should know the information that will be presented against him at the hearing and have the right to present evidence on his own behalf. The DCL has effectively altered the proceedings so that there are now three people putting on evidence: the school, the accused, and the complainant. right to call witnesses and put on evidence it is extending the length of the hearings, and it is removing from schools the right to decide what evidence is relevant and should be admitted. Further, by requiring that both parties have similar and timely access to information, it is forcing schools to adjust their processes and shift resources so that they are able to meet these time requirements to two parties when before there was just one.
e. Lawyers
The 2001 Guidance document did not mention lawyers at all, thus taking no view as to whether the accused could or should have legal representation in university disciplinary proceedings. The DCL in contrast mandates that schools give parties equal access to attorneys and that both attorneys have the same restrictions on their ability to speak or put on evidence. It states:
While OCR does not require schools to permit parties to have lawyers at any stage of the proceedings, if a school chooses to allow the parties to have the lawyers participate in the proceedings, it must so do equally for both sides. Additionally, any school-imposed restrictions on the ability of lawyers to speak or otherwise participate in the proceeding should apply equally. 145 In effect, OCR limits a university's right to decide how it wants to handle counsel. Requiring that a school provide equal access and equal time may increase costs because if the school provides for counsel for the accused, it must now provide counsel for the complainant as well.
f. Appeals
The 2001 Guidance document acknowledges that some schools may provide a right to appeal, but it did not provide any particulars about the way it should work, saying only "[m]any schools also provide an opportunity to appeal the findings or remedy, or both." 146 The DCL, in contrast, adds specific requirements for the appeals process, if a school chooses to have one: "OCR also recommends that schools provide an appeals process. If a school provides for appeal of the findings or reme-dy, it must do so for both parties." 147 Once again, OCR is making the disciplinary process more resource expensive and time consuming since universities that once provided only the accused with the right to appeal must now provide that right to the complainant as well.
g. Notice of Outcome
The 2001 Guidance document told schools that one of the elements it would consider in evaluating its grievance procedures was whether it provided notice to the parties of the outcome. 148 The document did not specify what form that notice should take. The DCL in contrast, tells schools that notice is required, and that it must be in writing: "Both parties must be notified, in writing, about the outcome of both the complaint and any appeal." 149 h. Retaliation
The 2001 Guidance document told schools that they "should take steps to prevent any further harassment and to prevent retaliation against the student who made the complaint (or was the subject of the harassment), against the person who filed a complaint on behalf of a student, or against those who provided information as witnesses." 150 At a minimum, it said, schools should make sure that harassed students and their parents know how to report these problems and that the school should make follow up inquiries to see if there have been any additional incidents of retaliation. 151 It then said that counseling may be appropriate for the offender and that depending on how widespread the harassment was, they may need to provide training to the larger community for recognizing harassment and knowing how to respond. 152 Later it stated: "In addition, because retaliation is prohibited by Title IX, schools may want to include a provision in their procedures prohibiting retaliation against any individual who files a complaint or participates in a harassment inquiry." 153 147. Dear Colleague Letter, supra note 3, at 12 (emphasis added The DCL, in contrast tells schools that they "must have policies and procedures in place to protect against retaliatory harassment." 154 It then mandates how this should be done. "At a minimum, schools must ensure that complainants and their parents, if appropriate, know how to report any subsequent problems, and should follow-up with complainants to determine whether any retaliation or new incidents of harassment have occurred." 155 i. Remedies
The 2001 Guide told schools that they must respond immediately once they had notice of a student harassing another student. If they responded immediately, the 2001 Guide stated that they would not be responsible for taking additional steps:
As long as the school, upon notice of the harassment, responds by taking prompt and effective action to end the harassment and prevent its recurrence, the school has carried out its responsibility under the Title IX regulations. On the other hand, if, upon notice, the school fails to take prompt, effective action, the school's own inaction has permitted the student to be subjected to a hostile environment that denies or limits the student's ability to participate in or benefit from the school's program on the basis of sex. In this case, the school is responsible for taking effective corrective actions to stop the harassment, prevent its recurrence, and remedy the effects on the victim that could reasonably have been prevented had it responded promptly and effectively. 156 The DCL, in contrast, tells schools that they are responsible for remedying the effects on the victim regardless of whether they responded in a timely fashion:
As discussed above, if a school determines that sexual harassment that creates a hostile environment has occurred, it must take immediate action to eliminate the hostile environment, prevent its recurrence, and address its effects. In addition to counseling or taking disciplinary action against the harasser, effective corrective action may require remedies for the complainant, as well as changes to the school's overall services or policies. . . . Depending on the specific nature of the problem, remedies for the complainant might include, but are not limited to: providing an escort to ensure that the complainant can move safely between classes and activities; ensuring that the complainant and alleged perpetrator do not attend the 154. Dear Colleague Letter, supra note 3, at 16 (emphasis added). 155. Id. (emphasis added). 156. OCR 2001, supra note 68, at 21. same classes; moving the complainant or alleged perpetrator to a different residence hall . . . ; providing counseling services; providing medical services; providing academic support services, such as tutoring; arranging for the complainant to re-take a course or withdraw from a class without penalty, including ensuring that any changes do not adversely affect the complainant's academic record; and reviewing any disciplinary action taken against the complainant to see if there is a causal connection between the harassment and the misconduct that may have resulted in the complainant being disciplined. 157 These changes are significant. The 2001 Guidance Document told schools that if, upon notice of harassment, they took prompt and effective action to end the harassment and prevent its recurrence they would have carried out their responsibility under Title IX. It was only if they did not take prompt and effective action that they would be responsible for remedying the effects of the harassment on the victim. In contrast, the DCL makes schools responsible for remedying the effects on the victim regardless of how quickly or effectively they responded. This change significantly increases the financial burden on schools, as they must now provide for extensive services that they would not have had to otherwise.
j. Enforcement
The DCL is also much more heavy-handed than the 2001 Guidance document on enforcement. The 2001 Guidance makes it clear that if a school takes certain steps it will be found to be in compliance with Title IX, even if actual harassment occurred. The Guidance states in relevant part:
If the school has taken, or agrees to take, each of these steps, OCR will consider the case against the school resolved and will take no further action, other than monitoring compliance with an agreement, if any, between the school and OCR. This is true in cases in which the school was in violation of the Title IX regulations . . . as well as those in which there had been no violation of the regulations . . . . This is because, even if OCR identifies a violation, Title IX requires OCR to attempt to secure voluntary compliance. Thus, because a school will have the opportunity to take reasonable corrective action before OCR issues a formal finding of violation a school does not risk losing its Federal funding solely because discrimi-157. Dear Colleague Letter, supra note 3, at 15-17. nation occurred. 158 The DCL, in contrast, takes a markedly more punitive tone. Although it acknowledges that it seeks voluntary compliance, it emphasizes the consequences of not complying instead of the positive effects of complying. The DCL states:
When OCR finds that a school has not taken prompt and effective steps to respond to sexual harassment or violence, OCR will seek appropriate remedies for both the complainant and the broader student population. When conducting Title IX enforcement activities, OCR seeks to obtain voluntary compliance from recipients. When a recipient does not come into compliance voluntarily, OCR may initiate proceedings to withdraw Federal funding by the Department or refer the case to the U.S. Department of Justice for ligation.
k. General Tone
One striking part of the 2001 Guidance Document is its emphasis on the rights of the accused student. Just as with in the 1997 Guide, the 2001 Guide discussed the due process rights of the accused. In the 1997 Guide, OCR wrote "the rights established under title IX must be interpreted consistently with any federally guaranteed rights involved in a complaint proceeding." 160 In addition to constitutional rights, OCR recognized in the 1997 Guide that state law, institutional regulations and policies and collective bargaining could create additional rights for accused students. 161 In the 1997 Guide OCR emphasized that respecting the procedural rights of both parties was an important part of a just outcome. "Indeed, procedures that ensure the Title IX rights of the complainant while at the same time according due process to both parties involved will lead to sound and supportable decisions. . . . Schools should ensure that steps to accord due process rights do not restrict or unnecessarily delay the protections provided by Title IX to the complainant." 162 In comparison with the 1997 Guide, the 2001 Guide actually stressed the importance of the rights of the accused to an even greater degree. the Accused." 163 This newly appointed section contained all of the language discussed above from the 1997 Guidance Document, but it also told schools "the Family Rights and Privacy Act (FERPA) does not override federally protected due process rights of Persons accused of sexual harassment." 164 The 2001 Guidance concluded by saying, "[s]chools should be aware of these rights and their legal responsibilities to individuals accused of harassment." 165 Thus it was understandable based on both the 1997 and 2001 Guidance Documents that an institution would think it could set a standard of proof at clear and convincing evidence or even beyond a reasonable doubt.
In a significant about-face, the DCL deemphasizes the due process rights of respondents. The section entitled, "Due Process of the Accused" is deleted. Missing is any explicit mention of the Constitution's due process guarantee and that rights under Title IX must be interpreted consistently with any federally guaranteed due process rights. Absent is any acknowledgement of additional rights that might have been granted by a state or the particular institution. Instead, in marked contrast to its prior guidelines, the DCL almost begrudgingly states that schools must provide alleged perpetrators with due process. It devotes just one sentence to the rights of the accused: "Public and state-supported schools must provide due process to the alleged perpetrator." 166 Tellingly, it follows that sentence by once again emphasizing the rights of alleged victims: "However, schools should ensure that steps taken to accord due process rights to the alleged perpetrator do not restrict or unnecessarily delay the Title IX protections for the complainant." 167
Summary
Under the "legal effect" test as articulated by American Mining Congress, a "purported interpretive rule" has legal affect if it effectively amends a legislative rule. Although American Mining Congress concerned Program Policy Letters, courts have used the same test to evaluate purported guidance documents, like the DCL. The 2001 Guidance Document is probably a legislative rule. It meets the procedural requirements of a legislative rule because it went through notice and comment. It also 163 meets two of the substantive parts of a legislative rule in that OCR explicitly invoked its general legislative authority, and on at least one occasion it used mandatory language. Whatever the 2001 Guidance is, there can be little doubt that the DCL effectively amended it. As detailed above, the DCL adds many requirements that are not part of the 2001 Guidance. In addition, the general tone of these changes is to downplay the procedural due process rights of the accused, which is a repudiation of the 2001 Guidance's emphasis on these rights. If a court finds that the DCL effectively amended a legislative rule then it will be deemed procedurally invalid. What is more, even if a court were to find that the 2001 Guidance Document was not a legislative rule, the DCL might still be held invalid if it has the force of law, i.e. impermissibly imposes legal obligations that require legislative rulemaking. 168
C. Does the DCL have the Force of Law?
In General Electric Co. v. Environmental Protection Agency, in an opinion authored by then Chief Judge and now Justice Ruth Bader Ginsburg, the United States Court of Appeals for the District of Columbia was asked to decide whether an Environmental Protection Agency (EPA) Guidance Document was actually a legislative rule. The court wrote that in deciding how to draw the line between legislative rules and statements of policy, "we have considered whether the agency action (1) 'imposes any rights and obligations' or (2) 'genuinely leaves the agency and its decisionmakers free to exercise discretion.'" 169 It went on further, "if a statement denies the decisionmaker discretion in the area of its coverage, so that [the agency] will automatically decline to entertain challenges to the statement's position then the statement is binding, and creates rights or obligations. 170 At issue in General Electric was whether the guidelines for how to conduct a risk assessment on sampling, cleaning up or disposing of PCB remediation waste were legislative or merely advisory. had argued that the Guidance document was a legislative rule "because it gives substance to the vague language" of the statute at issue and it "does so in an obligatory fashion." 171 The EPA countered that the Guidance Document did not have the force of law "because it does not purport to be benign and because it has not been applied as though it were binding." 172 In finding that the Guidelines were legislative, the court emphasized the language of the Guidance Document at issue. It noted that the Document twice used the word "must" and it explained, "To the applicant reading the Guidance Document the message is clear: in reviewing applications the Agency will not be open to considering approaches other than those prescribed in the Document." 173 Like the Guidance Document in General Electric, the DCL purports to be a non-binding statement that "does not add requirements to applicable law, but provides information and examples to inform recipients about how OCR evaluates whether covered entities are complying with their legal obligations." 174 As General Electric and other cases show, however, even if an agency purports to be issuing an interpretive rule, courts may still find that it exercises power that can only be invoked in a legislative rule. 175 "It is well-established that an agency may not escape the notice and comment requirements . . . by labeling a major substantive legal addition to a rule a mere interpretation." 176 A court must "'still look to whether the interpretation itself carries the force and effect of law, . . . or rather whether it spells out a duty fairly encompassed within the regulation that the interpretation purports to construe.'" 177 Using the legal effect test as articulated in General Electric, it is clear that the DCL is a legislative rule on its own terms even if the earlier 171 1982) ) ("An agency's determination that 'its order is interpretive,' and therefore not subject to notice and comment requirements, 'in itself is entitled to a significant degree of deference.'").
177. Appalachian Power Co., 208 F.3d at 1024 (internal citations omitted).
2001 Guidance was not. As explained above, on multiple occasions, OCR tells schools that they must take certain steps in order to be in compliance with Title IX. Specifically, DCL tells schools:
(1) They may only use informal mechanisms to address some forms of sexual harassment. 178 (2) "Any agreement or Memorandum of Understanding (MOU) with a police department must allow the school to meet its Title IX obligation to resolve complaints promptly and equitably."
179
(3) "Although a school may need to delay temporarily the fact-finding portion of at Title IX investigation while the police are gathering evidence, once notified that the police department has completed its gathering of evidence (not the ultimate outcome of the investigation or the filing of any charges), the school must promptly resume and complete its fact-finding for the Title XI investigation." 180 (4) ". . . [I]n order for a school's grievance procedures to be consistent with Title IX standards, the school must use a preponderance of the evidence standard." 181 (5) "(T)he parties must have an equal opportunity to present witnesses and other evidence." 182 (6) "The complainant and the alleged perpetrator must be afforded similar and timely access to any information that will be used at the hearing." 183 (7) "If a school chooses to allow the parties to have their lawyers participate in the proceedings, it must do so equally for both sides." (10) Schools must have policies and procedures to protect against retaliatory harassment, 187 and they must ensure that both complainants and their parents know how to report problems. 188 (11) "(I)f a school determines that sexual harassment that creates a hostile environment occurred, it must take immediate action to eliminate the hostile environment, prevent its recurrence, and address its effects." 189 "On its face" the DCL "imposes binding obligations" upon schools. 190 It does not leave "the agency and its decisionmakers free to exercise discretion." 191 Just as in Appalachian Power Co. v. Environmental Protection Agency, "[t]he entire Guidance, from beginning to end . . . reads like a ukase. It commands, it requires, it orders it dictates." 192 In other words, the DCL has "the force of law." 193 Such language also specifically violates OMB's Final Bulletin for Agency Good Guidance Practices, which states: Each significant guidance document shall . . . [n]ot include mandatory language such as ''shall,'' ''must,'' ''required'' or ''requirement,'' unless the agency is using these words to describe a statutory or regulatory requirement, or the language is addressed to agency staff and will not foreclose agency consideration of positions advanced by affected private parties. 194 Since the DCL is a procedural rule and did not go through either formal or informal rulemaking, it is procedurally invalid, and universities have no legal obligation to adhere to it.
D. Has the DCL Effectively Left Schools No Other Choice?
Even if the DCL does not have the force and effect of law, the DCL has made the consequences for not abiding by it so significant that it is effectively legally binding. engaged in conduct similar to what DOE has been doing here. At issue was an OSHA directive telling agencies that they would not inspect workplaces as frequently or thoroughly if the employer abided by certain safety standards, which were being set forth for the first time. 196 The D.C. Circuit struck this directive down as being procedurally invalid on the ground that the burden of inspections was so great that employers had no real choice except to avoid them, which in effect made the directive binding. 197 Similarly, in the DCL, OCR told academic institutions that if they didn't take certain measures (like lowering the burden of proof) they would be found in violation of Title IX. In an unprecedented move, OCR began publishing a list of universities under investigation for violating Title IX, which put tremendous financial and social pressure on schools to comply with the DCL. Even universities that may believe the DCL is procedurally or substantively invalid are rolling over and complying because the cost of not doing so is simply too high. In essence, OCR's actions have transformed what could have been a legitimate guidance document (if it had not had language that gave it the force of law) into something that is legally binding.
E. Summary
The DCL effectively amended a legislative rule, which means that it is invalid. Alternately, even if the DCL did not amend a legislative rule it has the force of law, and so could only be promulgated as a legislative rule. In addition, because OCR has made the consequences of not complying with the DCL so deleterious for schools OCR has effectively made the DCL legally binding. The consequence of each and all of these arguments is that the DCL is invalid and that a court should refuse to enforce it.
III. HOW SHOULD UNIVERSITIES ADDRESS ALLEGATIONS OF SEXUAL ASSAULT?
If the DCL is invalid, that leaves the 1997 and 2001 Guidance Documents in place, 198 in deciding how to address allegations of sexual assault. 199 Although OCR could try and enforce provisions from the DCL, it would have to do so via individual enforcement actions and without relying on the DCL. Alternatively, OCR could either issue a new guidance document that is procedurally valid, or it could try to promulgate the currently mandatory provisions of the DCL through informal rulemaking, i.e. notice-andcomment rulemaking.
In deciding what processes to put in place, both universities and OCR would be wise to remember Title IX's purpose. Title IX aims to create equality in the classroom, and ending sexual assault and harassment is a necessary means to achieving that end. Thus it is imperative that schools institute processes that give women decision-making power. They must have a say in determining how they want to address what happened to them. Anything short of that undermines Title IX's goal of equality and denies women the respect and dignity they deserve. Granting women a voice in the process is not just important on some metaphysical level; studies show that it is what victims need to recover from trauma. As Mary Koss explains, "[the] consensus of published studies is that sexual assault victims need to . . . above all have choice and input into the resolution of their violation." 200 Universities should not rely solely on the threat of external sanctions to protect prospective victims, but also should set up processes that encourage internally driven compliance. 201 Using the threat of punishment to deter assault (which is what universities are currently doing) is only partially effective. Studies have shown that it is perception of the certainty of punishment (as opposed to the magnitude of the punishment) that drives individuals to change their behavior. 202 an underreported crime that usually happens behind closed doors without witnesses and, consequently, is the type of setting where police are unlikely to be. As will be explained below, universities should offer restorative justice processes and make sure that any adjudicatory processes provide procedural justice.
A. Restorative Justice
Restorative justice processes (RJ) offer particular promise. As Tom Tyler explains: "Restorative Justice argues that the social goal that should dominate reactions to transgressions is to resolve the dispute via reintegrative shaming [which] . . . combines strong disapproval of bad conduct with respect for the person who committed those bad acts. The goal is restoring victims, offenders and the community." 203 Unlike mediation, which treats parties as neutral, the starting point for RJ is that "harm has been done and someone is responsible for repairing it." 204 This distinction is important because the 1997 Guidance Document 205 and the 2001 Guidance Document 206 told schools that they could not use mediation in cases of sexual assault, even if voluntary. Importantly, however, both the 1997 Guidance 207 and the 2001 Guidance 208 specifically stated that schools could use informal mechanisms in resolving sexual harassment complaints if both parties agreed. Since RJ is fundamentally different than mediation in terms of the way that it situates the parties, it would seem to be permissible under both the 1997 and 2001 Guidance Documents.
RJ provides a marked contrast to the way that OCR has told schools to handle sexual assault. The OCR approach could be characterized as "progressive exclusion" meaning that as the seriousness of the offense increases, the offender is further separated from the institution. 209 approach may increase community safety and convey community disapprobation, but it "directly conflicts with the aspirations of rehabilitation and reintegration, which aim to restore the student's personal well-being and relationship to their school community." 210 In addition, unlike RJ, traditional disciplinary proceedings are only able to address the assault on a micro level (between the parties involved) instead of looking beyond to the forces that helped to create the situation in the first place.
Although RJ is geared towards reintegrating the transgressing student back into the community, it is also dedicated to helping the victim heal and move forward. "A consensus of published studies is that sexual assault victims need to tell their own stories about their own experiences, obtain answers to questions, experience validation as a legitimate victim, observe offender remorse for harming them, (and) receive support that counteracts isolations and self-blame." 211 RJ responds to these needs. In conferencing (the most widely used model of RJ), the first meeting begins with the responsible person (otherwise known as the respondent or the accused) describing and taking responsibility for what he did and the victim describing the impact of the violation. 212 Family and friends of both are present for support and are given the opportunity to explain the impact of the harm. 213 A written redress plan is later formalized that describes "the concrete means through which the responsible person will be held accountable and remedy the impacts on victims and the community." 214 This can include counseling (sex offender treatment, drug and alcohol interventions, and anger management), community service, and victim restitution. 215 A one-year supervision period is put in place to monitor the responsible person and make sure that he meets his commitments. 216 RJ has been shown to be effective at lowering recidivism and empowering victims in both academic and non-academic settings. A 2014 study by David Karp and Casey Sacks compared outcomes across three different college disciplinary processes: model code (a term used for the more traditional hearing conducted by a single hearing officer or pan- el), 217 restorative justice, and a combination of the two. 218 Karp and Casey used data from the STARR project, which has a total of 659 complete cases, 219 gathered from 18 colleges and universities across the U.S. 220 Although they cautioned that their results may be limited by the fact that they had few suspension-level cases, their findings showed that RJ provided a positive alternative to more traditional disciplinary proceedings. They "consistently found that restorative justice practices have a greater impact on student learning than model code hearings." 221 More significantly, RJ has been successfully adopted for juvenile sex offenses and adult sex crimes. RESTORE is one such program that uses conferencing, a widely used RJ methodology. 222 Koss evaluated RE-STORE using a sample of 66 cases involving sex crimes. Although caution is necessary due to the small sample size, the results are promising. Koss found that 63% of victims and 90% of responsible persons chose RJ; 80% of responsible persons completed all elements of their redress plan within one year (12 months), and post-conference surveys showed that in excess of 90% of all participants, including the victims, agreed that they felt supported, listened to, treated fairly and with respect, "and believed that the conference was a success." 223 Importantly, there were no incidents involving physical threats, and standardized assessments showed decreases in victim posttraumatic stress disorder symptoms from intake to post conference. 224 But perhaps the most persuasive case for RJ can be made from listening to victims who have participated in the process. In 2014, the dental school at Dalhousie University in Canada was rocked by a scandal in which male students were posting sexist remarks about female students on a private FACEBOOK page. 225 The female students elected to go 217. David R. Karp & Casey Sacks, Student Conduct, Restorative Justice, and Student Development: Findings from the STARR Project: A Student Accountability and Restorative Research Project, 17 CONTEMP. JUST. REV. 154, 156 (2014) . "The model code calls for a hearing process that is conducted by a single hearing officer or a volunteer board, often composed of students, faculty, and staff. While proponents of the model code highlight that the hearing is not a criminal trial, it has many of the similarities to the courtroom process." Id.
218 through a restorative justice process despite considerable external pressure to do otherwise. At the end, the women released a written statement in which they explained why it was so important for them to have control over the process and how much they had gained from restorative justice:
We made this choice informed of all of the options available to us and came to our decision independently and without coercion. . . . Many people (some with good intentions) have spoken about us and in the process often attempted to speak for us in ways that we have experienced as harmful silencing and retraumatizing. Our perspective and decision to proceed through this process has often not been honoured or trusted but dismissed or criticized based on the decisions or perspectives of others. We are strong, well-educated professional women with words of our own to explain what we are going through and how we want to proceed. . . . The restorative process has provided a very important space for us to engage safely and respectfully with our colleagues and others to convey our perspectives and needs. The process allows us to be involved in a manner that both respects and values our unique perspectives and the level of commitment and connection we desire. Additionally, it allows us to address underlying systemic and institutional issues influencing the climate and culture in which we live and learn. We want this process to make a significant contribution to bringing about a change in that culture and hope that we will be given the respect, time and space needed to do this work. 226 Prominent scholars like Mary Koss 227 and Donna Coker 228 have called for universities to include RJ in addressing allegations of sexual assault. Koss has outlined how RJ can be used not solely as an alternative resolution process but also as a complement to a formal adjudicatory hearing. 229 For instance, it could be used as a sanctioning process (to determine the appropriate sanction after a finding of responsibility has been made) and as a reintegration process once the responsible student has finished his sanction. However RJ is used, Coker emphasizes that the responsible person's statements during RJ proceedings must be protected so that they cannot be used by the state in a future prosecution, otherwise RJ will just become a discovery gathering opportunity for the state. 
B. Procedural Justice
If both parties cannot agree to an alternative process then schools must turn to formal adjudication. Under pressure from the DOE, universities have lowered procedural protections afforded to those students accused of sexual assault. 231 They have also been encouraged by the White House to move (and many have) to an investigatory process in which there is no formal hearing, and it is often a single individual who investigates and determines whether a violation occurred. 232 This pivot away from process is a grave mistake and should be corrected immediately.
Because being found responsible for sexual assault can be devastating for the accused student, robust procedural protections are warranted. Although a university cannot sentence a student to custody, it can suspend or expel that student. While some commentators downplay the seriousness of such a punishment, individual stories show otherwise. A young man named Joseph Roberts, for example, has described the impact of an email he received two weeks before his scheduled graduation stating that he was being removed from campus due to a complaint of sexual assault. 233 The email stated that he would be subject to expulsion and arrest if he returned. 234 There was never a hearing in the case, and Roberts never received his diploma. 235 Roberts was so distraught that he attempted suicide. 236 Apart from reputational stigma that results from being found responsible for a sex offense, 237 being expelled can seriously diminish a person's future career prospects and overall happiness. Studies have shown that earning a college degree has been positively linked to a multitude of benefits, including better health, longer life, a more fulfilling workplace, and higher lifetime earnings. 238 Graduating from college is particularly important for those coming from disadvantaged backgrounds. A 2011 study found that, "the chances of achieving economic success are independent of social background among those who attain a BA." 239 It is not just the accused that benefits from a fair adjudicatory process-so does the community as a whole. Although many believe that it is the threat or use of punishment that shapes compliance with the law, 240 social psychologists like Tom Tyler contend that legitimacy is a more powerful force. "Legitimacy is a feeling of obligation to obey the law and to defer to the decisions made by legal authorities." 241 In his 1990 book Why People Obey the Law, Tyler argued that the basis of legitimacy is procedural justice. 242 Subsequent research laid out the six components of procedural justice: representation (the belief to which parties believe they had the opportunity to take part in the decision-making process); consistency (similarity of treatment over time and as compared with like parties); impartiality (when the legal authority is unbiased); accuracy (ability to make competent, high quality decisions which includes the public airing of the problem); correctability (whether the legal system has a mechanism for correcting mistakes); and ethicality (when the authorities treat parties with dignity and respect.) 243 Importantly, Tyler found that it was perceived fairness and not case outcome that influenced people's evaluation of their courtroom experience. 244 The importance of procedural justice explains why universities must not ignore the outcry among many students and faculty that campus proceedings are unfair. Tyler explains:
Research makes clear that people feel that authorities are entitled to be obeyed when they exercise authority using fair procedures. Further, the use of fair procedures leads people to feel that the authorities share their moral values. In both cases, the key psychological mechanism is the activation of internal social values, which then motivate self-regulatory behavior. 245 In other words, if students believe they are being treated fairly, they will be more likely to follow campus codes of conduct. As noted above, courts are starting to rule that universities have deprived students of basic procedural protections. 246 Schools would be wise to fix these proceedings on their own rather than waiting for courts to force them to change. Acting on their own demonstrates that schools believe in procedural fairness;
being forced to act conveys the opposite.
Recommended Protections
The 2001 Guidance Document acknowledged, as it must, that, "[t]he rights established under Title IX must be interpreted consistent with any federally protected due process rights involved in a complaint proceeding." 247 What those protections should look like to satisfy due process has been more fully developed elsewhere, 248 but a brief summary is in order. To begin with, students facing suspension or expulsion should have the right to a full adjudicatory hearing in which witnesses testify and evidence is presented. The investigatory model that some schools are using is gravely flawed. As the court explained in Doe v. Brandeis 248. See Ready, Fire, Aim, supra note 231 (discussing the procedural protections public universities should afford in order to meet their obligations under the constitution and to promote feelings of legitimacy among their student body); see also A Critical Look, supra note 231 (arguing that by using the threat of removing federal funding to force universities to lower their procedural protections, OCR has essentially turned private action into state action, and private universities, therefore, must also comply with procedural due process).
University: "The dangers of combining in a single individual the power to investigate, prosecute, and convict, with little effective power of review, are obvious. No matter how well-intentioned, such a person may have preconceptions and biases, may make mistakes, and may reach premature conclusions." 249 At that hearing, the accused student should have the right to a trained advocate provided by the school (not necessarily a lawyer). Although such an advocate is unlikely to be constitutionally required, it makes sense from a procedural justice standpoint since an advocate will provide important assistance during a high-stakes proceeding and enhance the hearing's accuracy. Students also should have the right to directly question their accuser, which as the court in Doe v. Brandeis University explained, is particularly important in credibility contests where there are no witnesses or other extrinsic evidence. 250 To allow the pursuit of truth while avoiding unnecessary trauma to the complainant, schools should have the advocate undertake the direct questioning rather than the respondent himself.
Students must also have sufficient advance notice of what they are alleged to have done so that they can prepare their defense. In Goss v. Lopez, the U.S. Supreme Court held that public high school students facing suspension had a property interest in their education and a liberty interest in their good name. 251 At a minimum, the Court held that "the student [must] be given oral or written notice of the charges against him and, if he denies them, an explanation of the evidence the authorities have and an opportunity to present his side of the story." 252 Lopez carefully distinguished between the initial notice requirement and what a school has to provide once a student has denied the charges. The initial notice requirement is not that rigorous and requires only that a student "first be told what he is accused of doing and what the basis of the accusation is." 253 If the student denies the charges, however, the university has a higher burden and must provide "an explanation of the evidence the authorities have against him." 254 This distinction is important because a university might argue that it is complying with its due process obligations by providing the accused with a synopsis of the accusations through its Title IX coordinator. This notice, however, only meets its notice obligation, not its more weighty obligations under the "explanation of evidence" portion of Lopez. Indeed, part of the reason that the Massachusetts District Court held that John Doe's procedural rights were violated was that, "[h]e was required to defend himself in what was essentially an inquisitorial proceeding that plausibly failed to provide him with a fair and reasonable opportunity to be informed of the charges and to present an adequate defense." 255 2. Raising the Burden of Proof Whether or not constitutionally required, schools should consider setting the standard of proof at clear and convincing evidence. 256 OCR tried to mandate a preponderance of the evidence standard through the DCL, but preponderance is simply too low for what is at stake for the accused student. In Addington v. Texas, the Court said that the function of the standard of proof is to "instruct the factfinder concerning the degree of confidence our society thinks he should have in the correctness of factual conclusions for a particular adjudication." 257 Setting a high or low standard is a way of "allocate[ing] the risk of error between the litigants and indicat[ing] the relative importance attached to the ultimate decision." 258 Although a student will not go to jail if the student is found to have violated the school of conduct, the student's life will almost certainly still be gravely affected. The Family Educational Rights and Privacy Act (FERPA) generally prohibits the improper disclosure of personally identifiable information obtained from education records, but there are exceptions for crimes of violence. 259 Universities are required to notify the victim of the outcome of the proceedings, 260 and they are allowed to dis-close to third parties when they find that a student has committed rape or sexual assault. 261 A number of universities mark official transcripts to indicate that the person committed non-academic misconduct. 262 Although some students have the savvy and resources to transfer to another school after being expelled, many do not. Without an undergraduate degree, a person's earning potential and career opportunities are significantly curtailed.
The DCL states that the preponderance of the evidence standard is justified on the ground that the Supreme Court uses a preponderance standard in civil litigation under Title VII, and that the OCR uses the preponderance standard when it resolves complaints against recipients of federal funds. 263 This may be true, but it does not explain why the standard should be preponderance in campus disciplinary hearings. After all, only an institution or an institutional actor can violate Title IX, as is obvious from the language of the statute: "No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance." 264 As the Court explained in Gebser: "Title IX focuses more on 'protecting' individuals from discriminatory practices carried out by recipients of federal funds." 265 The question then is whether allowing universities to set the standard of proof at a standard higher than preponderance either (1) supports discriminatory practices or (2) denies individuals effective protection against such practices. Setting the burden of proof so high that a finding of culpability is almost impossible would certainly constitute a discriminatory practice, but it seems unlikely that clear and convincing evidence would have that effect. Indeed, the standard of proof at a criminal trial is beyond a reasonable doubt, and defendants are still convicted of rape, even in cases where the only evidence that the sex was non-consensual is the victim's testimony. 266 Furthermore, requiring that the standard of proof be set at preponderance means that some schools have a lower standard of proof for allegations of sexual harassment or assault than for other offenses. 267 As the Massachusetts District Court observed in Doe v. Brandeis University, intentionally making it easier to find men responsible for sexual assault compared to other misconduct is particularly problematic in light of the elimination of other basic procedural rights of the accused:
The standard of proof in sexual misconduct cases at Brandeis is proof by a "preponderance of the evidence." For virtually all other forms of alleged misconduct at Brandeis, the more demanding standard of proof by "clear and convincing evidence" is employed. The selection of a lower standard (presumably, at the insistence of the United States Department of Education) is not problematic, standing alone; that standard is commonly used in civil proceedings, even to decide matters of great importance. Here, however, the lowering of the standard appears to have been a deliberate choice by the university to make cases of sexual misconduct easier to prove-and thus more difficult to defend, both for guilty and innocent students alike. It retained the higher standard for virtually all other forms of student misconduct. The lower standard may thus be seen, in context, as part of an effort to tilt the playing field against accused students, which is particularly troublesome in light of the elimination of other basic rights of the accused. 268 
Mandating Preponderance of the Evidence while Ignoring other Title VII Protections
From a procedural justice standpoint, OCR's justification for setting the standard of proof at preponderance of the evidence is particularly problematic. OCR argues that the standard of proof should be preponderance because that is what the government uses in Title VII hearings. If OCR wants to base its procedural protections on Title VII, however, then it should require all of the same rights afforded at Title VII hearings. Under Title VII, the EEOC is barred from releasing the names of those under investigation, 269 and if someone does release a name, they will be fined, jailed, or both. 270 If the DCL wants to pattern its proceed- ings on those under Title VII, then it should also penalize releasing the names of schools under investigation. In addition, the Civil Rights Act of 1991 gives both parties in a Title VII case the right to a jury trial if one party requests compensatory or punitive damages. 271 Having the right to trial under Title VII means that employers enjoy a panoply of other protections including: the right to counsel; the right to a jury 272 comprised of jurors who have not been excluded on account of race or gender; 273 the right to strike jurors for cause; 274 the right to three peremptory challenges; 275 the right to confront and cross-examine witnesses (including the complainant); the right to depose witnesses; and the right to the rules of evidence (thus barring hearsay evidence unless it is subject to a recognized exception). Finally, an employer cannot be found responsible for violating Title VII unless the jurors are unanimous. 276 Not only does the DOE not mandate or even recommend that these rights provided by Title VII be provided, the DCL affirmatively recommends against some of them. For instance, OCR strongly discourages schools from allowing the parties to directly question one another, 277 and it tells schools that they "should not allow the alleged perpetrator to review the complainant's statement without also allowing the complainant to review the alleged perpetrator's statement." 278 Cherry picking the provisions of Title VII that lower a student's procedural rights while ignoring the provisions that strengthen them undermines the legitimacy of a school's disciplinary proceedings because accused students will understandably feel like they are not being treated fairly.
IV. CONCLUSION
The DCL is a legislative rule, and because it did not go through no- tice-and-comment, it is procedurally invalid. Courts should vacate it, which would leave the 2001 or 1997 Guidance Documents in effect. Both of these Guidance Documents give schools considerable flexibility in determining how they want to adjudicate campus rape. In deciding how to proceed, universities should provide various levels of formality in their proceedings and focus on giving complainants a say in the process that will be pursued. They also should institute processes that encourage internal law abidingness. Universities can achieve this and be in compliance with Title IX if they provide restorative justice processes. They should also increase the procedural protections afforded in disciplinary hearings so that students are more likely to believe that they are being treated fairly. The effect will be greater law abidingness, which translates into fewer victims. Unfortunately, such a change is unlikely to happen any time soon. Even if a judge would strike down the DCL, she will not have the chance to do so unless it is actually challenged in court. Colleges and universities are unlikely to do this because of the considerable pressure they face. Supporters of the DCL approach have organized into a public and potent force against universities, 279 as exemplified by the backlash against the Harvard Law professors who wrote a 2014 op-ed in the Boston Globe criticizing Harvard's post DCL sexual harassment policy as "overwhelmingly stacked against the accused." 280 Harvard students responded quickly, saying "[b]y implying Harvard should disregard its legal obligation to protect all of its students and ensure a safe and anti-discriminatory environment, this piece displays a callous lack of understanding of sexual violence and its effect on survivors in educational institutions." 281 In addition, two recent articles have discussed how universities under suspicion for violating Title IX are receiving fewer applications from prospective students and fewer donations from alumni, 282 which means that schools
